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12 October 2020 
  
 
 
 Dear Edward,   
 
THE COMMON FISHERIES POLICY (AMENDMENT ETC.) (EU EXIT) (NO. 2) 
REGULATIONS 2020 
 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 

the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 

relation to proposals within the legislative competence of the Scottish Parliament.  

 

From IP completion day on 31 December 2020, the vast majority of the EU Regulations 

currently forming part of the Common Fisheries Policy will form part of retained EU law. During 

the implementation period we have continued to work with Defra on their secondary legislation 

programme to correct deficiencies and give effect to the Withdrawal Agreement in those EU 

Regulations, in order to ensure that this important body of law is operable come IP completion 

day. This cooperation continues despite well aired disagreements in approach between 

Scottish Ministers and the UK Government, and despite the issues I will raise later in this letter. 

 

To that end I attach a notification which sets out the details of the Common Fisheries Policy 

(Amendment etc.) (EU Exit) (No. 2) Regulations 2020 (the “Regulations”) which the UK 

Government proposes to make, and which make provision relating to the implementation of 

the Northern Ireland Protocol in domestic law.  

 

In addition to notifying you of these Regulations I also believe it is appropriate for me to update 

your committee on what is not included in the Regulations, and the further work required in 

this area. 
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The Regulations 

 

The notification attached outlines the amendments made by these Regulations to the Fisheries 

Act 1981, and to EU Regulations that will form part of retained EU law, either directly or through 

amendments to previous EU Exit SIs. Broadly speaking the purpose of the Regulations is to 

make amendments that are necessary in order to implement certain international obligations, 

including in respect of the Northern Ireland Protocol. The Regulations also make a number of 

changes that are not within devolved competence, which are referred to in the notification for 

context, but in respect of which Scottish Ministers have not been invited to give their consent. 

 

I am satisfied that the Regulations covered by this notification will, as far as they go, be 

effective and appropriate steps towards implementing international obligations with respect to 

the Northern Ireland Protocol. Furthermore I can assure the Committee that there is no 

substantial change in policy brought into effect by these Regulations, that current principles in 

relation to environmental and animal welfare protection are upheld, and that the devolution 

settlement is respected. As such I intend to consent to these Regulations so far as they 

concern devolved matters and invite you to consider them accordingly. 

 

Wider implementation of the NI Protocol 

 

However, we are aware that further amendments will require to be made in legislation to 

ensure that the Protocol is fully implemented across the UK, and at this stage it does not look 

like this work will be completed by the end of the Implementation Period. This is largely 

because of a failure of the UKG to make progress on key issues relating to the interpretation 

and application of the NI Protocol, especially in relation to the treatment of NI vessels. The 

amendments required to legislation will concern both devolved and reserved areas, however 

we do not consider that we can make provision in our own legislation in respect of the devolved 

aspects, not least because any such amendments would still be dependent on resolution of 

the same key issues. 

 

You will be aware that the Scottish Government raised a number of concerns about whether 

there was enough time in 2020, especially given the public health context, for the UK 

Government to achieve an orderly end of the implementation period. We were particularly 

concerned whether all the issues raised by the NI Protocol could be resolved in time, and 

whether there would be sufficient parliamentary time and official resource to ensure a fully 

functional statute book by the end of that period. The UK Government refused to consider 

extending the Implementation Period. As such it appears that there will be a temporary period 

in the new year where all the required amendments to fully implement the Northern Ireland 

Protocol will not be in place. 

 

The effect of this will be that there is competing legislation applying in Northern Ireland, with 

retained EU law purporting to apply across the UK, as a result of previous EU Exit SIs whilst 

EU law, as it applies in the EU, will apply to NI by virtue of the NI Protocol. This is likely to 

create uncertainty for Scottish fleets, insofar as they are active in NI waters or land into NI 
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ports. I will ask Defra to urgently confirm their plan for handling this period, and for resolving 

the outstanding issues under the NI Protocol as soon as possible so that the necessary 

legislation can be put into place, and the period of uncertainty is as limited as possible. 

 

Our approach 

 

I do not believe that it would be appropriate to withhold consent to this instrument because of 

these wider issues, however important. As a responsible government we are duty bound to 

work towards a competent statute book and towards the observance of obligations under 

international law. These Regulations are a necessary part of that, even if they are not sufficient 

in terms of full implementation of the NI Protocol. It is for this reason I propose to consent to 

the Regulations, whilst raising my concerns in the strongest terms. 

 

I also wish to apologise that this notification has come later than intended, and does not allow 

for 28 days before the Regulations will be laid in draft by the UK Government on 20 October. 

We only received the drafting for these Regulations on 2 October, and have worked to provide 

this notification as soon as possible. We have received undertakings from Defra that they will 

not normally schedule debate on EU Exit SIs until after consent has been received, and 

officials will work with committee clerks to ensure this can be observed. 

 
I am copying this letter to the Convener of the Delegated Powers and Law Reform Committee.  

 

Yours sincerely, 

 

FERGUS EWING MSP 
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 The Common Fisheries Policy (Amendment etc.) (EU Exit) 

(No. 2) Regulations 2020 

 

Notification to Scottish Parliament of Scottish Ministers’ 
intention to consent to UK legislative proposals on areas 

within devolved competence 
 

1. Instrument and Summary of Proposal 
 

The Common Fisheries Policy (Amendment etc.) (EU Exit) (No. 2) Regulations 2020 
(the “Regulations”) further amend directly applicable EU legislation that will form part 
of domestic law as of 11 p.m. on 31 December 2020 (“IP completion day”) as well as 
EU Exit statutory instruments which have already been made but will not come into 
force until IP completion day. The amendments will do two things: principally, they 
implement certain of the measures listed in Annex 2 of the Protocol on Ireland and 
Northern Ireland (the “NI Protocol”) to ensure that fisheries activities are regulated in 
accordance with the UK Government’s international obligations; secondly, they make 
some amendments to correct deficiencies arising from the UK’s withdrawal from the 
EU.  

 
The retained EU legislation being amended by the Regulations formed part of the 
body of legislation known as the Common Fisheries Policy (“CFP”). The CFP 
comprises around 100 EU Regulations and other instruments and ensures a 
common approach to the sustainable management of fisheries across the European 
Union and its waters. This body of law, as it will form part of retained EU law, was 
amended in EU Exit SIs laid before the UK left the EU on 31 January 2020, or 
indeed before previous proposed or potential exit days, in order to correct 
deficiencies arising from the UK’s withdrawal from the EU. Further amendments to 
EU and domestic legislation (to correct deficiencies) are also to be made by the 
Common Fisheries Policy (Amendment etc.) (EU Exit) Regulations 2020, which were 
notified to the Scottish Parliament on Friday 11 September.  
 
By virtue of the EU-UK Withdrawal Agreement (implemented in domestic law by the 
EU (Withdrawal Agreement) Act 2020), those earlier EU Exit SIs will come into force 
on IP completion day, as will these Regulations, except to the extent that these 
Regulations amend those earlier EU Exit statutory instruments (in which case these 
Regulations will come into force immediately before IP completion day so that those 
earlier provisions will come into force in the amended (rather than original) form). 
Notifications about the amendments made in those earlier EU Exit SIs were 
considered by the Scottish Parliament, resulting in a recommendation that the 
Scottish Ministers consent to the amendments being made in a UK Statutory 
Instrument.  
 
As noted above, the principal purpose of these Regulations is to make amendments 
to certain EU Regulations that have already been “deficiency fixed”, either directly or 
by an earlier EU Exit SI, in order to give effect to the NI Protocol.  
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The Scottish Government still has concerns about the operation of the NI Protocol, 
but we also recognise the need to prepare for the end of the Implementation Period. 
We are therefore proceeding on the basis that we are notifying the Scottish 
Parliament now of our intention to consent to these instruments, but invite the 
Committee to note that the Scottish Government continues to engage with the UK 
Government on the NI Protocol.  
 

2. The legislation being amended 
 
To provide context, the purpose of these Regulations is to:  

• Enable the UK to accede to the Port State Measures Agreement (“the PSMA”) 
and to the International Commission for the Conservation of Atlantic Tunas 
(“ICCAT”); 

• Ensure that the UK is in a position to fulfil its obligations stemming from those 
agreements and under the Convention on the Conservation of Antarctic 
Marine Living Resources (“CCAMLR”);  

• Ensure the implementation of these international obligations in domestic law 
is compatible with the NI Protocol (the Regulations are not in themselves 
sufficient to fully implement the NI Protocol, but they are a necessary 
component);  

• Ensure the continued ability to tackle IUU fishing and to promote sustainable 
fishing, whilst giving effect to the NI Protocol; 

• To make minor and consequential amendments in light of the above.  
As a result, these Regulations make amendments that are both within and outwith 
devolved competence.  
 
The Regulations make amendments to the following legislation that would be within 
devolved competence: 

• Section 30 of the Fisheries Act 1981 as it applies to Scotland, through 
amendments to the Fisheries (Amendment) (EU Exit) Regulations 2019 (SI 
2019/746); 

• Regulation (EU) No 640/2010 of the European Parliament and of the Council 
establishing a catch documentation programme for bluefin tuna Thunnus 
thynnus, both directly and via amendments to the Common Fisheries Policy 
and Aquaculture (Amendment etc.) (EU Exit) Regulations 2019 (SI 2019/753); 
and  

• Council Regulation (EC) No 1035/2001 establishing a catch documentation 
scheme for Dissostichus spp. 1 
 

3. The Amendments 
 
Amendments to the Fisheries (Amendment) (EU Exit) Regulations 2019 in relation to 
section 30 of the Fisheries Act 1981. 
 

                                            
1 This relates to the CCAMLR area. It should be noted that the regulation of sea fishing in “Antarctica”, 
as defined in the Antarctic Act 1994, is reserved. The amendments made to Council Regulation (EC) 
No 1035/2001 are therefore only within devolved competence to the extent that they concern fishing 
in the CCAMLR Convention area that is outside of “Antarctica”. 
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The Regulations further amend section 30 in order to ensure enforcement of 
obligations and restrictions relating to sea fishing created or arising by or under the 
NI Protocol give effect to the NI Protocol.  
 
Section 30 currently enforces enforceable Community restrictions and enforceable 
EU obligations relating to sea fishing by making it an offence for: 
(a) any fishing vessels within the Scottish zone to (i) fish in contravention of any such 
restriction; or (ii) fail to comply with any such obligation; 
(b) any Scottish fishing vessel outside the Scottish zone to (i) fish in contravention of 
any such restriction; or (ii) fail to comply with any such obligation; or 
(c ) any person in Scotland to (i) fish in contravention of any such restriction; or (ii) 
fail to comply with any such obligation. 
 
Enforceable Community restriction and enforceable EU obligations, in this regard 
generally means an obligations or restrictions arising by or under the CFP.  
 
Section 30 was initially amended by the Fisheries (Amendment) (EU Exit) 
Regulations 2019 (due to come into force on IP completion day) in order that non-
compliance with retained EU restrictions and retained EU obligations  (i.e. 
enforceable obligations or restrictions within retained EU law) rather than 
enforceable Community restrictions and enforceable EU obligations, will constitute 
the offence(s).  
 
These Regulations further amend section 30 so that obligations and restrictions 
created or arising by or under the Northern Ireland Protocol are similarly enforceable. 
These Regulations make practically identical amendments to section 30 as it applies 
to all the 4 nations, but it is anticipated that the provisions relating to the Northern 
Ireland Protocol will be most frequently relied on by the Department for Agriculture, 
Environment and Rural Affairs in Northern Ireland. 
 
Amendments to Regulation (EU) No 640/2010 of the European Parliament and of the 
Council establishing a catch documentation programme for bluefin tuna Thunnus 
thynnus (via amendment to the Common Fisheries Policy and Aquaculture 
(Amendment etc.) (EU Exit) Regulations 2019) and to Council Regulation (EC) No 
1035/2001 establishing a catch documentation scheme for Dissostichus spp. 
(Toothfish) 
 
The amendments to these two retained EU Regulations correct deficiencies that 
arise from the UK’s withdrawal from the EU for example replacing EU-specific terms, 
such as “Community” or “Member states”, with the relevant term, i.e. either “United 
Kingdom” or “Great Britain”. References to Member States (in the context that 
obligations are put on Member States to do something) are, generally speaking, 
changed to “a fisheries administration”, which is a new defined term provided for in 
the Common Fisheries Policy (Amendment etc.) (EU Exit) Regulations 2019, that 
applies to all retained EU law that previously formed part of the CFP.  
 
These amendments reflect the direct application of certain EU regulations in 
Northern Ireland (as a result of article 5(4) and Annex 2 of the NIP) by, broadly 
speaking, restricting the application of the regulatory regimes, provided for in these 
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retained EU regulations, to GB only.  These amendments are not outwith devolved 
competence. 

 
“Fisheries administration” is defined as meaning the Scottish Ministers in relation to 
any powers or obligations that it would be within the legislative competence of the 
Scottish Parliament to include in an Act of the Scottish Parliament; and the Secretary 
of State or the Marine Management Organisation in relation to reserved matters. 
This definition aids in ensuring that the amendments made by EU Exit SIs, including 
these regulations respects the devolution settlement.  
 

4. Why are the amendments necessary? 
 
These changes are required to ensure the ongoing regulation of fisheries activity in 
accordance with the UK Government’s international obligations.  
 
Failure to make these amendments would result in a statute book incompatible with 
the UK Government’s international obligations under the Withdrawal Agreement, the 
Northern Ireland Protocol and under the PSMA, ICCAT and CCAMLR.  
 
It is for these reasons that Scottish Ministers propose to consent to these 
Regulations so far as they concern devolved matters.  
 

5. Categorisation of Significance of Proposals 
 
These Regulations are considered to be category A. Although the NI protocol will 
have a significant impact on the regulation of activity in UK waters and therefore on 
the activity of the Scottish fleet these regulations do not constitute policy change, 
amend any legislative functions and are not in themselves controversial.  
 

6. Impact on environmental and animal welfare guiding principles 
 

In ensuring compliance with the UK Government’s international obligations we are 
preventing uncertainty which would undermine our commitment to the existing level of 
environmental protection. 
 

7. Impact on Devolved Areas 
 
Our primary objective in analysis of this UK Government EU Exit SI has been to 
ensure that we can effectively manage fisheries in Scottish waters and manage 
Scottish fishing boats wherever they are, which requires the devolution settlement to 
be respected as regards all the SI provisions. 
 

8. Summary of Stakeholder Engagement  
 
The Department for Environment, Food and Rural Affairs (DEFRA) has consulted 
with the devolved administrations of Scotland, Wales and Northern Ireland regarding 
this instrument. DEFRA has not carried out formal consultation external to 
government. The amendments do not amount to a substantive change in policy.  
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The Scottish Government has not undertaken any separate stakeholder 
engagement. Engagement with stakeholders over the long term future of fisheries 
management in Scotland is ongoing with a view to Scottish Ministers legislating in 
the future. 
 

9. Other Impact Assessments 
 
We have discussed the need for an impact assessment with the UK Government 
and on the basis that these amendments do not infer any policy changes we have 
concluded that there is not a requirement to undertake an impact assessment. It is 
the intention that Scottish Minister’s will legislate and implement measures in the 
future to establish a world class fisheries management system in Scottish waters.  

 
10. Any significant financial implications 

 
No significant financial impacts on private or voluntary sectors is foreseen as a direct 
result of these regulations albeit the new relationship between the UK and the EU, and 
the arrangements for the Northern Ireland border will inevitably have substantial 
financial implications for Scottish fishers, and importers and exporters of fishery 
products between Scotland, and Northern Ireland or the EU. The Scottish Government 
has undertaken work to outline the significant financial impacts created as a result of 
EU exit. Information can be found in “Scotland’s Place in Europe”, “Scotland’s Place 
in Europe; our way forward” and “No Deal Brexit – Economic Implications for 
Scotland”. 
 

11. Intended laying Date 
 
It is expected that the final Regulations will be laid before the UK Parliament in draft 
under the affirmative procedure on 20 October 2020. Defra currently expect that the 
Regulations will be debated in November, and have agreed that these Regulations 
will not be debated until after the Scottish Ministers have provided their consent.  
 

12. Time Dependencies 
 
It is essential that the legislation being amended is operable following IP completion 
day. Consequently, the Regulations must be introduced to the UK Parliament in 
good time in order to ensure they complete their passing through the UK 
parliamentary 31 December 2020. 

https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-report/2016/12/scotlands-place-europe/documents/00512073-pdf/00512073-pdf/govscot%3Adocument/00512073.pdf
https://www.gov.scot/publications/scotlands-place-europe-way-forward/
https://www.gov.scot/publications/scotlands-place-europe-way-forward/
https://www.gov.scot/binaries/content/documents/govscot/publications/publication/2019/02/deal-brexit-economic-implications-scotland/documents/deal-brexit-economic-implications-scotland/deal-brexit-economic-implications-scotland/govscot%3Adocument/deal-brexit-economic-implications-scotland.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/publication/2019/02/deal-brexit-economic-implications-scotland/documents/deal-brexit-economic-implications-scotland/deal-brexit-economic-implications-scotland/govscot%3Adocument/deal-brexit-economic-implications-scotland.pdf

	Letter to RECC - EU Deficiencies - CFP20 - 12 October 2020
	EU Deficiencies - CFP20 - Protocol Notification

